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SIR VINCEMT FLOISSAC, C.J.

This is & Motion for Lhe hearing or vrehearing amd
determinaticon or redetermination by this Courl of certain matters
{namely Criminal Appeals numbecs 4 te 20 of 1986, Civil Appeals
numbers 7 and 11 of 1988 and Heblon No.l of 19921 in the said
Criminal Appeals). All of these matters purport te bave been
heard and debtermined by the so-called Former Court of Appeal of the
so-called Former Supreme Court which was estavlished on the 28th
ancgd 2%th March k979 by the Revolutionary Governmant (the so-called
Tegple’s Revolubionary Governmenlt of the New Jewal Meovement] and
which theresaller served as the appellale court of Srenoda unbil it
was abolished in August 199k, All of Lhese matters raelatbte Lo the
homicide of Lthe late Prime Minister Maurice Bbishop of the

Revolutionary Gowvernment.
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The issuesz inpn this Motion are (1) whether the Former Courit of
Appeal was abolishad on 1st€ August 19%1 or on l6th August 1991 and
(2} whether this Court has jurisdiction Lo hear or rehear and
determine or redetermine ihe appeals and notians heard and

determined by the Former Court of Appeal before ils abolition.

{1) Date of aboelition of the Former Court of hppeal

On 19th July 1991, the Covernor-ceneral of Grenada assenbked Lo
tha lestoration Act {the Constitutional Judicature [Restoration)
Act No.19 of 1991) which was expressed to be “An Act ta restore Lhe
Judicature provided for by and under the Constitution and certain
constitutional Orders in Council™. The preamble and enacling part
of the Resloration Act read as faollows:

"WHERLAS the Censtitution was on the 28th day of March 1979
with effect from the 13Jth day of March 1979 revolutionarily
suspended hy the Feople’s Revolutionary Government (PRG) hy
the Suspension of Constitutjon Act 1979, People’s lLaw Ho, 1l of
1979

AND WHEREAS the suspending of the Constitution was
effected without observing or even purporting to observe Lhe
requirements stipulated by the Copnstitution for its legal
change

AND WHEREAS by the ruling of the Court of Appeal of the
Supreme Court created by the said PRG the said PRG never
became a legitimate government de Jjure so that the said
Supreme Court created Ly the said PRG had validity only an the
hasis of necessity

AND WIIEREAS as a resulb of the matters aforesajd the said
suspension of the Constitution by the said PRGE was never
legitimate de jure

AND WIIEREAS following the historic events of Qctokher 1987
mast preovisions of the Constitutlon have bean restored with
full force and effect by Prociamations issued by the Governor-
General paving the way for the return of Parliamentary
Democracy under the Constitution as happenesd with the holding
of parliameptary general sleclticons in December 1984 repeated
in Mareh 1990

AND WIIlEREAS certain provisions of the <Canstitution
particulariy those regarding the regional Supreme Court
previded for by and under the Constitulien aml those vesting
in Ner Majesty in Council Jjurisdiction in and over Grenada
have not vyet been restored and it is  a matter of
constitutional obligation that these provisions be restored

HOW “PHEREFSRE sa that all provisions of the ConstiLution
regarding the Jjudicature nobt yek restored be rvestored with
fuil force, efficacy and authority

Re it enacted hy the Queen's Mast Fxcellent Majesty, by
and wilh Ethe advice and consent of the Senate and lHouse oF
lkepresevtat ives of Crenada and by the authority ol the samne as
tollows:—-"

On the sawe day (19th July 1991), the Governor-ceneral also
assented to the Re-enactment hct (West I[ndies Associated States

Supleme Court (Grenadaj ack (Re-enactment} Ack Mo.20 of 19%1) which
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was expressed to be "An Act to re-enact the Wesk Indles Assouiated

States Supreme Courk (Grenada)] Act 1971,

Accordingly, Lhe express objecis of Lhe Restoration Aot and
Lhe He-enactmenk Act were Lo abolish the so-called Former Supreme
Court (which included the so-called TFTormer Court of Appeal) and to
resiore the original Supreme Court which is now known as Lhe
Eastern Caribbean Supreme Court and which includes this Couvrt of
Appeal. In other werds, the legislative intention was to replacas
the Revolutjionary Supreme Court by the Ceonstitutional Supteme Court
of Grenada and fer this purpose Lo terminate the suspension of Lha

Courks Order {Imperial ordevr 1967 Ho, 223).

Yo this end, sectien 4 of the Restoration Act provides thal:

"fi1) The Courts Order shall, in its enbtirety, be restored
and shall have full force and effect in s0 far as jt is
applicable to Grenada so that the High Court and the Court of
Appeal of the Supreme Court established by PART I1 of the said
Courts Order shall again have Full Jjurisdiction in and over
Grenada as [rom the appeointed day, and all decisions of Lha
said Supreme Court, whether given before or after that day,
shall have full [orce and eifect in Grenada.

(2] Subject to the provisions of this Act, the pcts
establishing the Former High Court and the Former Court of
Appeal of the Former Supreme <Courbt, in particular tLhe
Establishment of Supreme Court of Grenada Act 197%, the
Supreme Court Jurisdictien Act 19279 and the Court of Appeal
Ack 1379, shall no longer be of any force and effect angd bthe
Former Supreme Court 1s accordingly abolished as {rom the
appointed day."

Section 2 of the Restoratien Act provides that "appointed day"
means "the day appointed by khe Governor-Geneval by proclamalion
published in the Gazette for the coming into force of this Act" and
section 10 of the said hAct repeats that "The Act shall come inte
[orce eon such date as the Governor-General may, by proclamation

pubklished in the Gazette, appoinl™

Cn the same day {(19th July 19921}, the Gavernor-Genetal (acting
under kthe said section 10) issued and pubklished in the Gazette a
rroclamation (the Tirst Proclamabion) entitled “Constitubtional

Judicature (Restoration) Act {Appointed Day) Proclamation S.R.0. 14
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of 1991"., By the Flrst Proclamation, Thursday ist August 1991 was
appointed "as the day the Constitutional Judicature {Restoration)
Act 1991 shall come into force," on 30th July 1991, the Covernar-
General issued and published in the Gagette S,R.0. Ha, 2] of 1991
f{the Second Proclamation} whereby [lis Excellency purported to
revoke the First Proclamaltion. On 15th August 1991, Lhe Governor-
General issued and published in the Gazette S.R.O No.25 of 1991
(The Third Proclamation) whereby His Excellency appointed Priday
l6th August 1991 ®as the day the Constitutional Judicature
(Restoration} Act 1991 shall come inte {orce.! ‘'he question
therefare arises as to whether Lthe Restoration Act came into force
on 1st August 1991 {the date appointed by the First Proclamation]
or on  l6th fogust 1991 (the date appolinted by the Third

Proclamation} and conseguently whether the Former Courkt of Appeal

was abolished on the faormer or labter date,

Counsel for the Applicants impugned Lthe Second Proslamation
and the Third Proclamation on constitutiscnal and legal grounds. The
canstituticonal ground purports to be based an section 39 of the
Constitution of Grenada. Section 39 (1) provides that:

"Parliament may alter any of the provisions of this

Constitution or of the Courts Order or section 3 of the West

Indies Associaled States (Appeals to Privy Council) Qrder 1987

in the manner specified in the following provisions of this
section,"

Section 1}9(9] of the Constitution provides that:

"In this section -

{al references Lo this Constitution include references
to apy law that alters this Constitution;
() references to the Courts Order are references ta

the West Indies Associated States Supreme Court
order 1967 in so far as it has effect as part of
the law of Grenada and include references to any
law that alters that Order in so far as it has sauch
effect;
{c) e R R e e e -
{dj references to altering this Constituticn or the

Courts Crder or section 1 of the West Indies

Associated States (Appeals to Privy Council) Order

1567, as the case may be, or ta altering any

proevision 1nGlude references -

{i} ta revoking it, with or without re-enactment
thereof or the making of different previsien
in lieu thereof;

(ii} to wodifying 1t, whether by omitting or
amending any of its provisions or lnserting
previsions in it or otherwise; and

(iliitto suspending i1bs operation for any periud or
terminating any such suspension.®
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Counsel f{or the Applicants subwitted Uthat Lhe Sacond
Proclamation and the Third Proclamation are unconstitutional and
void wecause they purported to albter the Courts Order by suspemding

its operation or by conkinuing zueh suspension alfter 1=si Augyust

1921 and being alterations of the Constitution, they should have

been eflected in the manner prescribed by secbtion 19 ol Lhe
Consbibutien. This submission invites consideralion of the seciion
of Uthe Constitution whigh has established the principle of
censtitutional invalidity of legislation in Grenadéa. That section
is section 106 which provides that:

"This Constitution is the supreme law ol Grenada and,
subject ke the provisions of this Constitubion, if any olher
law is inconsistent with this Constitution, this Consbilution
shall prevail and the other law shall, to the extent of the
inconsistency, be void.”
hAccordingly, the constitutional btest of the unconatitution-

ality of legislation is inconsistency with the Conslitution. This
means that legislation is unconstitutional if it is inconsistent
with an express provisicen of the Constitution or is inconsisbent
wikth a basic principle implicit in the Constitubtion. Hotable
examples of e¥press inconsistency are laws enacted in vielation of
Lhe procedure or formalities which the Constitution preseribes {or
the enactment of such lawsg, laws enacted in contravention of the
express limitatlons imposed by the Constitution on the legislative
powers of Parliament and laws which viclate the fundamental rights
and {reedoms enghrined in the Constitution. Hokable examples of
implied inconsistency are laws inconsjistent with the basic

principles of separation af powers kmplicit in the Constjitation.

In support of his submission, counsel [or the Applicants cited
saveral ceses. Hone of Lhese cases bkranscend the gongbitutional
Lest of express or implied inconsistency with the Constitution.
Hone of them waz decided on the suggested impalpable test based on

violation of the integrity of Lhe Constitution.
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In six of khe cases cited by counsel for the Applicants, the
issue was whether the impugned legislation was inconsistent with an
axpress provision of the Constitutioen ar other parent imperial
legislation. In Madga v It {1883 9 App Cas 117 and in Ladore v
Bannett {1939) A C 468, the Privy Council decided that certain
statutes enacted by the legislature of Onrtaric were valid because
in pith and substance they were within the powers conferred on that
provincial legislature by the Imperial Act (The DBritish #Horth
American 1867%) and did not conflict with or encroach on the
exclusive legislative powers expressly reserved Lo the Dominjon
Parliament by the Imperial Act. In Gallagher v Lypn {1927] A.C
861, The House of Lords decided thal the Milk and Milk Products Acl
1934 enacted by the Parliament of Northern Island was constibution-
ally walid because in pith and substance it was a law for the
peace, order and good government of Horthern Isltand and was nol a
law in respect of Trade and therefore it was within the legislative
powers of that Parliament and did not offend the express limit-
aticns imposed on thase powers by the Imperial Act [The Covernment
of Treland Act 1920) . Dwarkadas Shrinivas of Bombay v The Sholapur
Spinning and Heaving Co Ltd (1954) 5 T R 675 was a case where iU
was held that an Act which authorised the Jdeprivation of property
wWithout compensation was unconstitutional and void hecause it
viclated the fundamental right expressly guaranteed to the
individual by article 31 of the Constitution of India. In Brihery
Comr v Ranasinghe (19%65) A& € 172, The Privy Council decided Lhat a
statutory amendment to the Constitution of Ceylon  was
constitutionally invalid Dbecause the BLill for thalt purpose was
presented for the Roval Assent wWwithoutb the Speaker’s Certificate as
expressly raeguired Dby the provisoe to section 29 {4) of the
Copstitution., In Kariapper v Wijesinha (19G7) 3 AER 425, The Privy
trouncil decided that the Ceylon Imposition of Ciyvic Disakilitcies
{Special Frovisions) aAct was an amendment Lo Cthe Constitution of
Ceylon because the terms of the Act were inconsistent wikh section

24 nf the Constitution bt that the amendment was valid because it

was mnackbed In the manner provided by the Constiturion.
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In two of the cases cited, the issue was whether the impugned
iegislation was unconzbitutional because it was inconsisltent with
the asic principles of separation of powers implicit in the
Constitution. 1In Liyanage ¥ Reginam {1966} | AE.IL 650, The Ptrivy
Counacil decided that the Criminal Law {Special Provisions) Ack Mo
1 of 1962 and the Criminal Law At Ho 31 of 1962 were inwvalid
Lbecause they were inconsistent with Lhe basic principles of
separation of powers implicit in the Constitution of Ceylon and
were ad heminem and ex post facto enactments which interfered with
the judicial power of the judicature. TIn Hinda v The Queen (1976}
i AT 3153, The [rivy Council decided that The Gun Court Ackt 1974 of
Jamaica  was unconstitutional and  invalld  because it wasg
inconsistent with the principles of separation of powers impiirit
in the cConstitution of Jamaica in that it interferad with the
consbilulisonal jurisdiction of the constitutional judicature and
with the independence of the iudiciary and its exclusive judicial

power.

It iz evident that the common denominator of Lhege cases is
the concepkt of consisktency or inconsistency with the Constilutinon.
hocordingly, the guesticn to be debtermined is whether the Second
Proclamation and the Third Proclamation are inconsistenkt with an
express provision of the Constitution or with a basic principle
implicit im the Constitution. I[ the answer i=s in the affirmative,
the Second Froclamatiecn and the Third Proclamation are

unconstitubional and invelid altevations of Lhe Constitution armd

are consequently wvoid.

Counsel’s submission that the Second Preoclamation and the
Third Proclamation are invalid alterations of the Constitubion or
the Courts OQrder predicates that the combined eflfecvt of Lhe
lestoration Act and the FPFirst Proclamation is te alter the
Constitution or the Courkts Order by inserting therein a prevision
to the effeck thakt 1st August 1591 was the constitutional date for

the facltual restoration of the Ceonstitutional Judicature, the
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constitution and the Courts Order. Tf in faet the Reskoration Act
and the First Proclamation together constitute such an alteration

of the Constitution @r the Courts Order, Lhat alteration is itselr

unconstitutional and invalid because the Restoraticon Aot and the

First Proclamation were not enacted in compliance with the special
legislative procedure prescribed by section 19 of the Constitukion
for the amendment of the Constitutien. In Kariapper v Wijesinha
(supra), Sir Douglas Menzies (dellvering the opinion of The vrivy
Councll) said {at p 495):

“This hill which became the Act was a bill for the amendment
of 2,24 of the constibtukbtlion simply because its terms were
inconsistent with that section. it is the operation that the
bill will have on becoiming law which gives 1t its
constitutional character not any particular label which may he
given to it. A bill described as one for tha amendment of the
constitution which contained no operative provision to
the constitution would not require the prescribed
formalities LYo bhecome a valid law, whereas a bill which on ils
passing into law would, if valid, alter the constitution would
not be valid without compliance with those formalities.®

amend

The ftruth is that Lhe Restoration aAct and “he First

Proclamaticn did not singly or jointly constitute an alteration of

the Constitution or the Courts Order because Lhe Restoration hAcl

and the Fivst Proclamation did not contradict any express provision

of rhe Conatitublon or the Courkts Order and did nob olfend any

baslc principle implicit in the Constitution. The Restoration Act
and the First Proclamation sought to engender o factual (as

distinct from o constilbutional or legal) restoration of tLhe

Constitutional Judicature, the Copstitution and Lhe Jdourts Order
none of which had ever been constitutionally or legally suspernded.

The Restoration Act and the First Proclamatian purparkted to

legislate with respect Lo a revolutionary oo factual situation and
net on a constitutional or legal subject. They cohstituted
legislation fer practical (and wnobt constitutional or legal)

PUFDOSEs .

Heilher fthe Conslbitution neor the Counrts Order says anything

about rewvolutions, Revoluticonary Governments and Courts or Lha

revolutionary suspension of {he operation of the ronstitutional
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Judicature, Ethe <Constitubtion or the Courts Order or about thae
termination of such suspension and the resteration of the status

gque ante a revolution or about the appointment of a date [or such
terminalticon wr restoration. suchi revolutionary and restoralive
acts are pelibical acts extraneous Lo amdl beyond the purview and
contemplation of a written democratic constitution. Admittediy,
the revelution and the vevolutionary acts Lthemselves werae
unconsktitutional because they were inconsistent with Tbasic
principles implicit in the Constitubion. But no such inconsislency
can be attributed to legislation designed (agtually to reverse |he

revolubion and faclually te restore Lhe stalus gquo anke the

revolulion.

In my judgment, the llestoration Act (s a walid statube Al
Lhe rirst Prociamation was a valid statuteory ingbrument. The dale
{lst August 1991) appeointed by the First Proclamation was A
statutory date authorjsed by the Restoration Aok, It was not A
constitubional date because 1t was not and did not purport Lo bhe a
tate or an alteraticon ol a date expressly or impliedly authorised
Iy the Constibtution. Deing a statutory date, it could have been

altered by statuke or statutory instrument.

The Seceond Troclawmation and bthe Third Proclamation purport Lo
be ruch statubory instruments. For reasons applicable to the First
I'roclamakion, Lhe Secend Proclamalion and Lthe Third Proclamation
are nebt impeachalble on bthe ground of inconsisktency wikth Lhe
Constiltution or on the ground that Ehey were invalid alterations ar
the Constitutien or the Courts Order. The Second Proclamation and
the Thivg Proclamation merely altered or purported to alter the
sbtatetory date which was appointed by Uthe First Proclamation and
which had never become a constitutional dabe. The dake (1ekh
hugust 1991) appointed by the Third FProeclamation was not a
conslitukional date because 1t was not and did nobt purport to be A
date oy an alteration of a date expressly or impliedly authorised

Isy the Constitubtion. It was o statubtory date in substitution for
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anather statutory date. 1f the Second Proclamation ang the ‘hivd
Proclamation are impeachable at all, it is on legal grounds whicl

acre not canstitutional.

The legal ground advanced by counsel Ffar the Applicants is
Lhat the Governor-ceneral was functus officvio aftter he had issued
and published the First Proclamation and that he had no legal power
or authority te issue the Second FProclamaticon and the Third
Froclamation., The issue on this point is whether s2ection 19 of the
ltestoraltion Act authorises Lhe Governor-General to perform oniy ono
act or Lo issue and publish only one proclamabticn appointing a dakte
o which that Act =hall come into foree or whebther sectjion 10
authorises the Governor—-General to 1ssue and publish suceessive
proclamations revoking previous proclamations and altering previous
appelinted dates, ‘this is a gquestion to be determined by refarence
Lo rules governing lhe interpretation of statutes and statutory

provisions.

It 15 well estallished that the Interpretation of a statute or
statutory provision is the ascertainment of the meaning or meanings
wirich the legislature intepded thal that statute or statutory
nrovision ar the werds or phrases therein should Lear. That
Ileqislative intention 1s an inference drawn Crom bthe primary
me%nings ol these words ol phrases with such modifications to those
Imeanligs as may he negcessary Lo wmake thenm conoordanlt with tho
statutory contexbt. The statbitory ¢ontext cowprises every word or
phrase used 1n the sratute and  all  relevant  surrounding

vircumstances which may properly be regarded as indlcations of the

loyistative iptention.

A relevant surrounding circumstance Lo which reference may Lo
made is the state of the law af the Lime when the Restoration act
was passed. hecording ko lalsbkury’'s Laws of Ingland [Fourth
plition) vol. 44 paragraph B99;

"he sktate of things which may be censidered includes the
stale aof Lhe law, and 1L ought generally Lo be assumed
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that Parliament knew kthe existing state of the law"

Vie =zhould therefore asgume that FParliament knew ol Lhe
InLerpretation Act (The Interprekaticon and General Provisions hcl
He. 30 of LA98%) which is expressed to be "An Acl to make provision
in regard to the construction, application and interpretation of
Wwritten law, to make certain yeneral provisions with regard to such
law and for matters and purposes incidental thereto". Accordingly,
seclkions 33, 3, 25 and 28 ol the Interpretation Act musl e
included ameng Lhe components of the statutory context by reference
te which the legislative intenlion which motivated the Restoration
Aot may he inferred and by veference ko which section 10 ol the
Hesteratien ACt i reguired to be interpreted.

Section 31 provides as [ollows:

"{1} Where any written law conlers Any power or imposns
any duty, then, unless a contrary intention appears, the power
may be exercised and the duty shall be performed [rom Lime to
time as oceasion arises.

(2] Power conferred Lo do any ack or thing, or to make
any appointment, may be exercised as often as iz necessary Lo

correct any error or omissionh in any previous exercise of Lhe
prower™.

Seclion 3 provides as follows:

" fSubsidiary legisiation’ means any legislative provision
{including a transfer or delegation of powers or duties) made
tn the exercise of any power in that behalf conferred by any
written law, by way of proclamation, regulation, rule, order,
rule of court, by-law, notice or other instrument".

Section 25 provides as [ollows:

"Where an Act conlers power on any authority to make
subsidiary legislation, the [ollowing provisions shall,
unlesg=x a gontrary intention appears, have clfect wikh
reference to the makirg of such subsidiary legislation:-

{a) when any subsidiary legislation purports to
be made or issued in exercise of a particular
power or powers, it shall be deemed also to be
made or issued in exercise of all other powers
Yhereunto enabling;

{b] no subsidiary legislation shall be ineopsistent
Wwith the provisions of any Aot}

{c) subsidiary legislation may at any time he
amended by the authority for the time being
lawlfully empowered or authorised to make or
issue such subsidiary legislation and in the
same manner by and in which it was made.. "

LI T I

Section 28 provides that:

"Where an Ackt 1s noeb to come into operation immediately
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on the publication thereof and confers power to make any
appointment, to make any subsidiary legislation, to prescribe
forms or to do apy other thing for the purposes of the hct,
such power may, wunless a centrary intention appears, he
exercised at any time after the publication of the Act, so far
as may be necessary or expedient for the purpose of bringing
the Act into cperaticon on the day of the commencement thereafl,
but so, however, that any instrument made in £xercise of such
power shall not, unless a contrary intention appears in the
ket or the cantrary is necessary for bringing the pckt into
operation, come into operation until Lhe Act comes inkte
operation.”

In R v Miniater of Town h Country Planning (1950) 2 A E R 282,
Tucker L.J {commenting on section 37 of the Inglish Interpretation

Ack 1889 from which the sald section 28 was derived) said {(alk |

285):

"In my view, s.17 applies to the present case. It clearly
gives power to take the necessary steps to set up the
machinery for bringing the Act of 1947 into operation as well
as rfor doing such an act as appointing a day for the Act to
come into operation. The words in s, 37 dealing wikh
requlations, byelaws, notices, prescribed forms, and so fForth,
make it, I think, clear thalk matters of that kind may be dealt
with under the provisions of s. 17 so that the necessary
machinery will funection as Scon as the act comes into
operation and things shall not come to a standstill by reasan
of the repeal of an existing Act™.

In Usher v Darlew (1952} L A E R 20%, Sir Raymond Evershed
{commenting on ik ¥ Minister of Tawn & Country Planning) said (at p

207):

"1 agree, accordingly, on the authority of that case, thab the
phrase in s, 37 of the Interpretation Act, 1889,
“so far as may be necessary or expedient for the purpose
of bringing the Act into operation at the date of commencement

thereof "
extends to something mere than that which is requisile vo znable
Lhe Act ko come into operation ak all. In other words, I think,
particularly having regard to the words "or expedient™, Gthat the

zection covers such =teps as would be redulred to enable the Act to
operabte effectively."

Accordingly, the TFirst Preclamation (being s=subsaidiary
legislation within the meaning of section 3 of the {nterpretation
Act) could have been amended by the Governor-General (ackting under
sactions 2% (c) and 28 of the Interpretation Aot} at any time
ls2fore lst August 19%1. The First Proclamation could have hLeen =g
amended 1if it were necesgary to take steps bto ensure that the
itestoration Act would operate effectively and Lf such amendmenlt was

necessary or expedient for the purpose of bringing the Restoration

Acl into erffecltive operation obh the date of ils comaencement.
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Under section 33 of the [nterpretation Act, the power conlerred on
the Governcr-General by =ection 10 of the Resteration Ackt could

have been exerclised “"from time to time as ocreasion arises" and as

often as was necessary bto correct any error or omission in any

previaus exercise of that power.

Ity way of explanation of the purpose of section 10 of the

ltestoration Ack and of the reasons Ior the Second Proclamation ang
the Third Proclamation, the Respondents produced two letters from
Lhe Chalrman and UDireclor-General respectively of the C.E.C.5 {(The
Oroganisabion of Eastern Caribbean States) which speaks for lhe
Governments ol the islands which Lhe Constitulional Court serves,
The Chairman’s letter (which is dated 22nd March 1938 and is
addressed to Lhe DPrime Minister of Grenada) reads:

"“The Aubthority of the Organisalion of East Caribbean States
(0.E.C.5,.7 note with great interest the expressed desire of the
Goverrnment of Grenada that Grenada should again participate in the
Eastern Caribbean Supreme Courk.

while the Authority welceme such a decision on the part of
Grenada, they consider the time [or the re-admission of Grenada
inappropriate unkil the appeals regarding the murder of Prima
Minister Bishop and his colleagues have been disposed of by the
Appeals Court of Grenada......"

The Director-General’s ietter {which is dated 7th August 1591
and is addressed to the ALtorney General ol Grenada) rveads:

"further to our wconversations ol 2%th July last and of
yesterday 6th August and my letter of yesterday, I am to remind you
ol the letter of 22nd March 1988 written by the OECS Chairman, The

Right Honecurable John Compton te the then Prime Minister of Crenada
The Right flonourable Herbert Blaize.

That letter stated Lhat the QECS Authority considered bthe tima
for Lhe readmission of Grenada to the Eastern Cavibbean Supreme
Courlk inappropriate until the Maurice Bisheop murder appeals were
digposed of by the Appeals Court of Grenada.

It seems to [owllow Lhat Grepada cannot be readmitted Lo the
rastern Caribbean Supreme Court unless and until the Motion filed
in the court of Appeal of Grenada on 29th July last is disposed of
by the Court of appeal of Grenada! for the applicants in that
Motion are asking the Court of Appeal of Grenada to rehear their
appeals agalnst their convictions and sentences in the Haurice
Bishop murder appeals."”

The guestion therefore arises as to whether these extraneous
letters are admissible in evidence as indicatieons o¢f the
legislative intentjion which inspired the Restorabion Act and by

relerence to which section 10 ol that Act should be intecpreted.
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'or gquidance on this point, I refer ta the recent decision of the

House of Lords in Pepper v larit (1993) 1 A E R 42. “here, Lord

Griffiths said fat p 50):

"The okject of the court in interpreting legislalion is te
give effect so far az the language permits to the intentian of Lhe
legislature. If the language proves to be ambiguous 1 can zee no
sound reason neot to consult Hansard to see if there is a clear
statement of the meaning that the words were Iintended to carry.
The days have long passed when the courts adopted a strict
constructionist view of interpretation which required them to adopt
the literal! meaning of the Janguage, The courts now adopt a
purposive appreoach which seeks Lo give effect to the true purpose
of legislation and are prepared to look at much extraneous material
that hears on the background against which the legislation was
enackbed. why then cut curselves off from the ane scurce in which
way be found an authoritative statement of the intention with which
the legisltation is placed before Parliament".

Lord Drowne-Wilkinson said (at p €4):

"Statute law cvonsists of the words that Parliament

has
enacted. It is for the courts to construe those words and it j=
Lhhe court s duty in so doing to glve effect rta the intention of

Parliament in using those words. It is an inescapable fact thart,
despite all the care taken in passing legislation, some statutory
iprovisions when applied to the circumstances under consideration in
any specitfic case are found to be ambiguous, ©Qne of the reasons
for such ambiguity is that the wmembers of the legislature in
enacting the statutory provision may have been told what result
those words are intended to achieve. Faced with a given set of
words which are capable of cgonveying that meaning it is not
surprising if the words are accepted as having that wmeaning.
Parlilament never intends to enact an ambiguity. Ceontrast with that
the position of the courts. The courls are faced simply with a set
of words which are in fack capable of bearing two meanings. “I'he
courts are ignorant of the underlying parliamentary purpose.
niess something in other parts of the legislation dJdiscloses such
purpose, the courlts are forced to adopt one of the two possihle
meanings using highly technical rules of construction. 1n many, 1
" suspect most, cases references to pavliamentary materials will nob

chrow any light on the mattep. futbt in a few cases 1t may emerge
thiat Lhe very guestion was considered by Parliament in passing the
legislation. Why in such a case should the courts bBlind themselves
Lo a eclear indication of what Parllament intended in using those
wordas? The court cannot attach a meaning to words which they cannot
hear, but if the words are capable of hearing more than one meaning

why should not Parliaments true intenblon be enforced rather than
thwarted?"

These dicta contfirm that the Lrue purpcse of a statule (= a

¢ogent surrounding circumstance of the staktute and a dominant

compenent of the staltutory context from which the lJlegislative

intention may be inferred and by reference te which the sctatute s

required to be interpreted. 'These dicta also confirm that relavant

extrinsic evidence is admissible to  prove that purpose.

accordingly, the letters from the Chairman and the Director-General

of rthe O.E.C.5 are admissible in evidence as aids toa the

interpretation of the Restoralion Act In general and section 10
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thereef{ in particular because the letters amplify and elucidates Lhe
true purpeose of that Act and that Secition and explain  Lhe

hbackyround against which that Act and that zeckion were enactad.

Ihe letters explain kthat the reskoration expressed to bLe Lhe
mirpose of the Restoraticn Act was a lactual and practical (and nal
a mere legal or theoretical) vestoration. This means Lhat the
resLoration expressed and intended was a [ull restaration of lhe
Constitutional Judicature as a regional Courkt available to function
effectively and to sit in Grenada as it did before the roevolulion.
The letters indicate that the Governmant of Grenada ackhowledyed
Lhat the factual resteration of the Constitutional Judicatiite was
not a unilaleral act of the Parliament or Government of Grenada,
buk was a multilateral act of the Governments of the iszslands which
Lhe Constitutional Judicature serves and Lhat a precondition ol the
availability of the Constitutional Judigature was the detarmination
vy the Former Court of Appeal of the appeals and other makters to

which this Motion relates,

In those circumstances, when the PFarliament of Grenacda elerted
e enact sectien 10 of the Restoration Act empowering the Governor-
General to appolint a date {or the coming lnto force of that Act,
Parliament mugt have intended Lthat Cthe power conferred shouled
possess Lhe aomplitude accorded Yo such a power by sections 2%, 28
and 23 of the Interpretation Act. To achieve jks purpose, Lhe
power nocessarily bad to be ambulatory and to e exercisahblae
repetibively. Parliament must have realised that i the power Lo
Aalker the appointed date was Lhe only means of counteracling
attempts to defeab Lhe purpose of the Restoratlion Act, that power
would e more 2ff{ective in the ayglle hands of the Governor-General

than in the comparatively slobhful hands of Pariiament ikselC.

The evidence is thal at Lhe time <f the publlication ol the
rirst Prociamation on 1%th July 192!, no notice of this Mabtion

had bemen [filed in this Court. Accordingly, when Lhe Governor-



16
Geheral published the First PFroclamation and thereby appointed 1st

August 1991 as the date Ffor the coming into force of the

festoration Act, Ilis CFxcellency cevidently assumed that ajl Lhe

matters to which this Motion relates had already been determined
and that the pracondition for the full and factuwal restoration of

the Constitutional Judicature had heen fulfilled and would not

thereafter be thwarted, When therefore the notice of this Motion
was subsequently filed in this Court on the 29th July 1991, the
precondition was frustrated and the Governor-General was Lhereupon

requived or ohligated ta exercise his powers under secticn 10 of

the Restoration Act {supplemented Ly the Interpretation Act) Lo
caorrect any error in his helief or assumption that the precondition

would survive the appeinted date (lst August 1991). llis Excellency
made tliis correction by his publication of Yhe Second Proclamation

and the Third Proclamation.

[ therelfore conclude (1) that the Second Proclamation and Llie
Third Proclamation are constitutionally and legally valid (2] Lhat
the First rreclamation was wvalidly revoked ULy the Second

Proclamacion (3) thabt by wirtue of the Third Preclamation, the
Restoration kot cawe into force on 1G6Eh August 1991 and (4) that
the Former Supreme Court (including the Former Court of Appeal) was
abolished and the Constitutional Judicature {including this Court

of hppeal} was restored on réth August 1991 and not on 1sC August

i991.

{2} The jurisdictional issue

Al} of the matters to which this Motion relates were heard and
determined by the Former Court of Appeal before its abolition an
the 16th August 1991. The Court heard Civil Appeal Ho. 11 of '988
and in an oral judgment delivered on 9cth July 1991 dismissed Lhat
aivil appeal.  The Court heard Criminal Appeals Jios. 4 to 20 of
1986 and in an oral judgment delivered on 1Ith July 1981 dismissed
those criminal appeals and affirmed the convictions and sentences

ot the applicants, ‘he Court heard Civil Mo, ¥ of 1988 and
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Motlon Ho. 1 of 1991 and in oral Judgments <dellvered an 8th

August 1991 dismissed that civil appeal and that Motion.

The crucial) guestion in this Motion is whether this Courl of
fhppeal has jurisdiction to hear, rehear, determine or redelormine
matters which were heard and determined by the Former Court ol
hppeal belfore ibs abelibtion. In order ke answer that gueslion or
to ascertain the extent of the Jurisdiction of Lthis Court ot
hppeal, it 15 necessary to refer to the source of  Lhat
jurisdiction. That scource is section 9 (2) of the West Indiasg
fissonciated Stales Supreme Court Order 1967 (Imperial Order 1967
ilo.223) which provides Lhat:

"The Court of Appeal shall have, in relation te a state}

such jurisdictien Lo hear and determine appeals and Lo exercise

sugh powers as may be conferred upon it by the Constitubion ar any
other law of the State."

Acearding to section @ (2], this Court of Appeal daegs hobk have
Lhe Jurisdiction in issue unless that Jurisdiction has heen
conlerred upon this Court of Appeal by the Constilution or some
other law ({evidently some statutory law) of Grenada. The
Constitution predictably confers ng such jurisdiction. Hor cdoes
any pre-revolutionary law enacted by the Constitutionzal Parliament
of Grenada or any revulﬁtionary law passed during Lhe revolutionary
period which began on 13th #March 1979 and ended on 25th October
1983, If any such jurisdiction exists, it could only have heen
conferved by a post-reveluticnary Act of Lhe Constitutional
Parliament of Grenada. Mo pest-revalutionary Ack conifers any such
jurisdiction. ©On the c¢onktrary, section 7 (2} of the Restoration
act {Wwhich is a post-revoluticnary Act) impliedly denies any such
jurisdiction. Section 7 (3) of the Restoration Act provides that:

"ALl matters and proceedings pending in and not determined by
the Former Court of Appeal shall be determined and concluded as if
pending in the Court of Appeal."

Section 7 {3) of the Restoration Act expressly conlers
jurisdiction on this Court of Appeal to determine and conclude only

Lhhose matters and proceedings which were pending or were not
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determined by the Former Court of Appeal before its abelitiom on

the appointed day ({16th hugust 1991). The clear impilication of

section 7 (2) is that this Court of Appeal should have no

jurisdiction te determine any matter which was determined Ly Lhe

Former Court of Appeal beflfore l6Lh August 19%1.

Since all of the appeals and other matters Lo which bhis

Holtion relates were heard and delermined by Lhe former Ccourt of

Appeal before 1labh August 1991, Lhis Court of Appeal has no

jurisdicrtion to determine ar redetermine those appeals and matlers.

[ would accordingly dismiss Uhis Motion wilblhh cosls e the

Respondents.

——

...... o r e o

SIiR YIHCEWE FLOlISSAC
Chief Justice

LIVERFGOL, J.A.

The applicants were indicked for causing death by unlawtul

harm contrary Lo s. 234 of Lhe Criminal Code (Chaplter 76 of Lhe

i.aws) of Grenada. on Ath bhecember, 1986 Uthe first, second and

fourtn applicants were convicted of manslaughter and the olher

applicants were convicted of murder. They all appealed against

Lheicr convictions and on 12th July, 1991 their appeals were
dismissed. On 2 June, 1936 the applicants had filed an Originating

Hotice of Hotlon (Ho., 191 ol LG ) in which Lhey clalmed

declarations that their Ltrial was nelt bLeing conducted by an

independent and impartial Court and that the jury had nokb Leen

empanelied according to law. The Mation was heayd by Palterscn J.

who «dismissed it on 11 July, 1988, on 1% Jduly, 19683 Lhe

applicancs’ appeal {Civil Appeal Ho. 11 of 1988) against Pallerson
J7s decision was dismizsed by the FPorwey Court of Appeal. In July,
19y the applicants had filed anocbher griginating dotice of Hotian
in whiich they claimed certain declarations amd orders. (Suil Do,
U4 of 198&) . Graham, <.J. heard the application in January, 1988
amd delivered his judgment on L9th April ol Lthat year. e noted

rhat the case constituted "anobher of a series of cases dealing

with events and legislation whereln wmatters relating Lo the Grenada

[RFRt. L A B KR O IRTLPLI 1A P . -
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Assoclated States Supreme Courl Crder 1967 (the Courts Order), and
certain Acts of the Parliament now exiskting in Grenada are
canvassed". lle held that the case was vexabious and an abuse of
Lhe process of the Courlt, and refused Lhe declarablionz and aniers
sought. ©n 26 April, 1988 the applicants lodged an appeal against
Giraham C.J.'s decizlon. {(Civil Appeal No. 7 of 1988). e is
common ground thakt this appeal had not been digposed of by st
mugust, 1991. A wWill be sean later Lhis was and continues to Le

a very lmportant date as far as the avrguments of the applicants are

concerned.

Oy a Motice of Motion (Motlion Ho. 1 of 1991} dated thie 2iih
July, 1991, filed on khe 29th day of July, 19351 and addresséd Lo
the then Court of Appeal of Grenada the applicants (who also
referred o themselves as nppellants) had moverd that Cpourt of

Appeal [er the following relief:-

"{a) An Order that €riminal Appeals Mos. 4 - 20 be re-
heard Dby the Court of Appeal and that the execution of
the orders of that Court made on the i2th day of July
1991 in the abovementioned appeals be stayed pending the
re-hearing of the said appeals.

k) An Order that the Court of Appeal do hear and
determine the appeal pending before the Court of Appeal
from the Jjudgment of Mr. Justice Graham, Chief Justice
tiated Lthe 19th day of April, 1988, in Suit Ho. 284 of
1986 (CLlvil Appeal Ho. 7 of 198B8}.

{¢) An Order granting a stay of execuktion of the orders
of this llonourable Court made on the 12th day of July,
1991, in which the Court of Appeal affirmed the various
convictions of the Applicants (Appellants) until the
final MNhearing and determination of a PETITION FOR
FROVISIOHNAL RMMD PERMAMENT RELIEF AGARINWST DEATH PENALTIES
KRHD SENTEHCES OF IMPRISOMHMENTSE, now ]‘JET“IdiI‘Ig before the
Inter-American Commission on lluman Rights, in Washington
D.C., U.5.A. Grenada Leing subject to the Jjurisdiction
of the said Commission and having ratified the American
Convenktion on Numan Rights. "

The hearing of the Motion was [ixed for 7th August, 1991. ‘The
applicants filed a Heotice of Preliminary Objection dated the ard
day of August in which they objected to the hearing of the Hotion
by thakt Court on the ground that the jurisdiction of that Court had
been abolished as {rom Lhe ist  day of Avgust 1991, by virtve of
Lhe provisions of the Constitubional Judicature (Resteoration) Act,

1991 (Act Me. 19 of 1591). The preliminary objection was
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overruied on 7th August, 1991, The next day the Former Court of
hAppeal heard the substantive MolLion and dismissed it The courc
also heard and dismissed Civil Appeal Ho. 7 of 1980 on ath hugust,
1991, The applicants new seek to move this Court sither to hear
and determine Criminal Appeals Hos. 4 - 20, and Civil Appeals Hos,
7 and 11 of 1988, or alternatively to rehear these matters; and te

hear Mocion No. 1 of 1941,

the charge of causing death by unlawful harm and several other
cases Lo which the applicants have been parties sipce 1984 were all
heard and determined by a Supreme Court {High Court and Court of
Appeal} which was established by the People’s Revolutionary
Government of Grenada which had vaken over the Sovernmenl of Lhat
country by force of arms on 13 Mavch 1979 and which continpued to
run the affairs of the country until 19 October, 19031, whon the
then Prime Minister, Maurice Bishop and several octher persons were
kKilled. The applicants were charged and convicted of hawving
caused those deaths. The circumstances surrounding Ethe
establishment in Crenada of the Court system which dealt with the
multiplicity of cases lodged by the applicants is well documented
and fully explained in the judgment nf the Migh Court by Medd C.J.,
and the Court of Appeal in Mitchell and Others v Director of Publie
-Prosecutions and Another [(1985] LRC (Const.) L27-58, and [19n5] LRC
{Cdnst.J 35-121 respectively. It is however, still necessary to
trace hriefly the recent history of the court system in Grenada in
order to gain a full appreciation of the arguments submitted on

behalf of the applicants.

Fron 1956 to 1962 the Windward and Leeward lslapds, Barbados,

Jamaica, Guyana and Trinidad and Tobago were nnder the jurisdictian

of the Federal Supreme Court. this Court was established as o
Jdirect result ol a decislion by the States menbioned Lo enter inko
a political federaticn. In 1962 when Jamaica and 'Trinidad and

Tobage opted Lo become independent sovereign States, a new Court

{the British Caribbean Court of Appeal) was escablished Lo sarve
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the remaining Stales. By 1966 Darbados and Guyana had decided to
[ollow Jamaica and Trinidad and Tobago into independence, and it
hecame necessary to establish a new political status and a pew
Court zystem [or the Windward and Leeward Islands. The concept. nof
"Associate Statehood” was conceived and Orders-in-Council were made
in 1967 to provide six of the larger States of the Windward and
Leeward Islands with mew Constituktions which conferrad Lhat
stalbus. In the case of Grenada 1t was U.K. 5.1. NHa, 227 of 1967.
Simulbtansously a new Court system [(Lhe West Indies Associalead
Gtates Supreme Court} was established to adjudicate on matlLers
arising In those 5lates and alse of the other islands which
belonged to the grouping but which still remained ceolonies of the
United Xingdom. {See U.K. 53.1. MHo. 223 of 1987, “the Courts
Order") . Provision was made [(or appeals {rom Lhat Court Lo the

Privy Council by U. K. &.I. Ho. 224 of 1967.

The Courts Order which had given Lhe fovce of law Lo Ltihe
agreement  bebtween the Sltates toe enter inko an  arrangement
establishing a common Supreme Courkt, had alsce envisaged that the
States themselvesz, with the authority of Her Majesty‘s Governmenk
in the United Kingdem, could enter into a separate agreement to
qive mifect to that arrangement. Oon 24th February, 1%67 Lhe
hosociated States of Antigua, Dominica, Grenpada, Saint Christopher,
tlevis and Angquilla, Saint Lucia and %aint Vincenk enktered into an
agreement {the 1967 Agreement) to give effect Lo the provisions of
the Courts Order. The colonies of Angutila, Dritish Viegin
Is]ands and Monlzerrabt later acceded Lo that Agreement. Most of
Lhe matters dealt with in the 1967 Agreemenl permitted Lhe Court to
funcltion on a day Lo day basis. For example it provided that the
headyuarters of the Court should be in drenada, and that the
Government o¢f that country was to take steps to provide and
maintain suitable accommodation f{or the Court and its officers.
The cost of finahcing Lthe Court was seb oul in some detail; and
arrangements were put in place for the audit of accounts and the

certification of sums payakle, and fhe need Lo promote uniformity
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in certain laws of the States. It alse specifically provided
{Clause 3} that the arrangements for which provision had been made
by the (ourts Order was to have the force of law in each State,
only s0 lang as the 1967 Agreement continued in [orce as respects
that State. The 1967 Agreement was signed by the Chief Ministers
af the six Associated States on behalf of their Governments. in
1968 Lhose States formed themselves into an Asspclation named the
West Indies Associated States (WISA} of which the highest authority
was the Council of Ministers comprising thelr Chief Ministers. In
1974 dGrenada became an  independent Sovereign State, but the
arrangements to participate in the unified court system with the
other Htfates which were signatories Lo the 1967 Agreement continued
uninterrupted.

In June, 1981 lhe States which were parties te the 1967
Agreemant and Montserrat decided to replace WISA, and entered into
a ‘'reaty which establlshed the Organisation of RFastern Caribbean
States (the organisation), the highest Institution of which was

Mhe Authority”" which comprised the Heads of Government of
¥

iks
Member States. In 1982 the authority entered into & new Agreement
ta replace the 1967 Agreempant. This became necessary in view of

Lhe new Court system which was operative in Grenada and on L6

January, 1982 the Eastern Caribbean Supreme Court hgreement 1982

‘(the 1982 Agreemant} came into force. The 1982 pgreement was

signed Ly Antigua and DRarbuda, Dominica, Montserrat, Saint

Christopher-Hevis, Saint Luecia and Saint Vipcent and Uhe
Grenadines. This Agreement was to a wery lardae extent similar in
content to the 1567 Agreement. The bheadquartars of the Courl was

moved to St. Lucia, where it had in fact been located since March,
1979; and the ¢ost of [inancing Lhe expenses of the Court was
obviously no longer shared by Grenada. Article 3 of the Agreament
which repeats a similar provision in the 1967 hyreement provides -

"3. The arrangements ln respect ot a Supreme Court for
which provision has Deen made Dby Lhe west Indies
Associated States Supreme Court Order 1967 and
Independence Orders in Council shall have the force of
law in each State for so long as this Agreement continues
in torce as respects that State.™
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The Court of Appeal of Grenada had held in Mitchell aml QLhers
v Director of Public Prosecutions and Another [1986) LRC (Const,)
15 that the court system established by Lhe People’s Revolubtionary
covernment was wvalldated by the law of necessity,but that ks
legality was only a temporary one. ilaynes P'. then went on to make
the [ollowing stakemenb:

"yt there is still thisz [inal point as the legality is

Lemporary only. Until when? I give this answer, until

either effective steps shall have been taken to resume

thhe State’s participatien in thel prefrevulutlonary

supreme court or cohstitutional legislatlon shall have

been passed in compliance with s. 39 of the Constitution

to establish another supreme court in its place. ot

course, 1t is assumed that the government will act with

reasonable dezpatech.”

On 14 July, 1986 the <Cabinet of Grenada authorizéd Lhe
Minister for Legal Affairs to make Eormal application for Grenada‘s
entry with elfect {rom lst January, 1387 inte the Court Sysltem
which was foreshadowed by its Constitution bubt which was now
subject to kthe 1982 Agreemenkt. A letter to that effecl was
addressed to the Dlrector-General of the Organisation of Eastern
Caribbean States on 17 July, 1386. This formal application was
necessary because, despite the fact that the Courts Order still
applied in law Lo Grenada, the arrangements in respeckt of the Courl
could not have the [orce of law in Grenada since it was not parly
to the 1972 hgreement. Almost two years later, on 22 March, 1988,
the Chairman of the grganisation replied noting the interest of Lhe
muthority of %Yhe Ordanisation (of which Grenada was a member) of
the dezire ol the Government of Grenada that 1t should again
participate Iin Lhe Tastern Cavibbean Supreme Court and welcome:l
that decisicn, but that the Ruthority considered “._ ... the time [or
the rte-admission of Grenada inappropriate until the appeals
regarding the murder of Prime Minister Rishop and his ceolleagues
have been disposed of by the Appeals Court of Grenada",
Conseguently the court system which had been established by the
egple‘s Rewvolutbtieonary Government oontintued to adjudicate on

matters in Grenada.

Discussions {ar the re-admission of Grenada to the Eastern
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Caribbean Supreme Court by Way of accession ko the 1982 Agreement
were resumed after the Court of Appeal had dismissed the appeals by
the applicants ageinst their conviction in respect of Criminal
Appeals 4 -20 of 1988, on 12th July, 1991. The way was then
clear, aor so it seemed at the time to the Government of Grenada, to

renew the application to the Organisaticon and to pass local

legislation to give effect to the impending change. It seemed to
have been overlooked that Civil Appeal Ho. 7 of 1988 had nolt yet
been disposed of hy the Court of Appeal. T'hereafter, the

Covernment of Grenada passed certain Acts which cowpendiously

provided that the jurisdiction of the Eastern Caribbean Supreme

Court would be restored 1in Grenada. These MAcks were ULhe

Constitutional Judicature [Restoration) Act, 1991 (Ho. 19 of 1991);
the West Indies Assoclated States Supreme Court (Grenada) hot (Re-

epactment) Act, 1991 (NHo. 20 of 1991}; and the Magistrates

Judgments (Appeals) hct, 1991 (Mo. 21 of 1991}, Fach of the aAckts
wade provisien for its commencement on such date "az the Governor-

teneral may, by proclamation published in the Gazette, appoint".

fn summary Act No. 19 of 1991 =s=ouyght to achieve the following

abjectives:

(1} to restore Lhe effect of gertain sections of Lhe
Constitution which had been suapended by the People‘s
Revaluticonary Government, namely sections 16, 37, 39 and
101-105;

{21 to restore the jurisdictien of the Supreme Court
established by the Courts Order; and

(3) to vestore the jurisdiction of the .Judicial
Committee of the Privy Council over Crenada. [(An attenpt
had been made by the Feople's Revolutionary GCovernment,
to abolish this jurisdiction, and it was held in Hitcheil
and Others v Director of Public Prosecutinons and AnoCher
[1985] LRC (Const.) 122 that Act Ho. 1 of 1985 which had
been passed unoppesed by both the llouse and the Senate of
Grenada had effectively abolished appeals from the Court
of Appeal of Grenada to the Privy Council.)

The Gaovarnor-General Jsswved a Proaclamation the flitst
L3

rroclamation) [under his hand and the Public seal of Grenadal on 19

July, 1991 appointing 1 fugust, 1991 as the date on which Act Hu.

1% of 1991 should come inte foree [(S.R.0O. lo. 14 of 19917, The
Way was now <clear, or so b was thought, for full Constitutional

and judicial normaley to return Lo Crenada. hs we have seen Lhe
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applicants [iled Motion Ho. 1L of 1991 on 29th July, 1991 and this
Motjion and Civil Appeal No. 7 of 1988 were subsequent)ly heard and

dismissed on 7th, and 8th August, 1391 by the previous Court of

hppeal.

hs a consequence of the filing ol Moticen No. 1 of 1991, the
novernor-General by Proclamation (the second Proclamation} dated 30
July, 1991 {5.R.0. Ho. 21 of 1991) revoked 5.R.0. Ho. 14 of 199}.
zeactlion from the Organisation of Lastern Caribbean States bo Lhe
filing of the Motion was also swift and immediate. By letter
dated 7th August, 1991 ihe Direstor-General ol the Organisation
reminded the Government of Grenada of the terms of the lelkter
Wrilten by the Chairman of the Authority on 22 March, lgﬁﬁ An
concluded "Tt seems to [ollow that Grenada cannobt be readmitted Lo
Lthe Eastern Caribbean States Supreme Courl unless and until Lhe
Hotion [iled in the Courlt of Appeal of Grepada on 29th July iast is
disposed of by the Court of Appeal of Grenada; f(or the applicants
in that HMotion are asking Lhe Court of Appeal of Grenada to rehear
their appeals against their convictions and senkences in the
Maurice Bishop murder appeals". The MKotion and appeals having
been disposed of, the Governments of the territories who werae
signatories teo the 1982 Agreement and the Government of Grenada
signed an Instrument of Assession by Grenada to the 1982 Agreement,
and the Government of Grenada signed an undertaking teo be bound by
the 1982 Agreement. The Fastern <Caribbean Supreme Court
{Application to Grenada) Agreement, 19291 [(as it is relerred to}
came into force on 16 August, 1991; and by Froclamation (the third
Proclamalion) dated 15th August, 19291, (5.R.2. Mo. 25 of 1931}, Act

Mo. 19 of 1991 was brought into force on 16th August, 1991.

Undaunted, bthe applicants launched a [rontal attack on the
procedure adopted by the Government of Grenada after the passing of
S.R.Q. Mo. 14 of 1991 which had been intended to bripng Act Ho. 19
of 1991 into force on 1 August, 1391. By this Motien (No. 1 of

1992)] they seek the following relief:
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{a) An Order that Criminal Appeals Ho. 4 - 2D of
1986 filed in the Former Court of App=al on
the 12th dJay of December 1986 be heard and
determined by the Court of hppeal.

(b) An Order that Civil aAppeal Ho. 11 of 1988
filed in the [Former Courtc of Appeal on the
19th day of fugust: 1988 be heard and
determined by the Court of Appeal

{c An Order that Civil Appeal No., 7 of 1588 filed
in the Former Court of Appeal on the 2é6th day
of April, 1988 be heard and determined by the
Court of Appeal

(d) An Order that Motion Mo. 1 of 1991 filed in
Criminal Appeals Hes. 4 - 20 befora the Former
Court of Appeal on Lthe 29th day ol July 1991
be heard and determined by the Court of Appeal

{e}) Alternatively that the Court of hppeal re-hear
the said Criminal Appeals Hos. 4 - 20 of 1986,
Civil Appeal Ho., 11 of 1988 and Civil Appeal
Mo, 7 of 19488

{E) Such further or olher order as Lhe Court of
Appeal wmay seem just.

'neir argument was deceptively attracitiva. fut simply and

concisely they claimed that -

1. When PFarliament passed Act 19 of 199t ir evinced an
intention to Lring to an end the périocd of necessity brought
akout by the 1979 revolulion by virtue of which Grenada had
established its own court system.

2. Parliament entrusted to the Covernor-General {its
delegate) the pawe)r to specify the date on which the Act was
to be DbLrought into force, at which time the period of
necessily would cease.

3. When the Governor-General made the First Proclamation the
date menticoned therein, namely, 1lst fugust, 39491 became part
of the act and was in fact embedded in it. Yhis was an acl in
furtherance aof the objectives of the Grenada Constituticon.

4. The second Proclamation having revoked the [(irst
Proclamation, jt became necessacry Lo look at the purpoese for
making the second Proclamation, and its effect,

5. The purpose and effeckt of the second Proclamation was ke
extend Lhe period of necessity, by wirtue of which the courts
in Grenada then operated for an indefinite period. ‘hat act
was not in furtherance of the cbijectives of the Constitution.

Itk was in effect a "suspension" of the relevant sections of
the Constitution.

&. A "Constitubtional" Parlisment such as the ore which
exlsted in Grenada in 1991 could not suspend any part of Lhe
Cons=Litution unless it followed the procedure lLaid down in Lhe
provisions of section 39 of Lhe Constitution.

7. The second Proclamation was rherefore a fraud on the
Copstitution and should be struck down.

8. The conseguence would e that Act Ho. 19 of 1391 came
inte farce on 1 Augusk, 1991, apd therefore the [ormer Court
of Appeal had no jurisdictlon to hear, as it did, HMebion Ho.
L of 1991 and Civil Ahppeal Ho. 7 of 19848,
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9. Motion Mo. 1 of 1991 and Civil Appeal No. 7 of 1988 are
Lherelfore proceedings which at 1 August, 1991 were pending in
and not determined by the former Court of Appeal within the
maaning and intent of section 7(3}) of Aok, No. 19 of 1991, and
ought now to be determined and concluded by Lthe Faskern

Caribbean Court ol Appeal.

Learned Counsel submitted that the power given Lo the
Governor-General by Parliament to name a date on which Act Ho, 19
of 1991 was to come into force was exercisable once only. The
rate of 1 August, 1991 having been named by Lhe first Proclamation,
this date became part ©of the Act and not even Parliament itselr
mowld have changed fE. consequently, the submission continued,
the Governor-General had nco power to make Lhe second Froclawmatjon,
This submissien has only to be stated to be rejected in so far as
Parliament is concerned. In its application to the making of the
second Proclamation by the Governcr-General it seems to we Lhat Lhe
provisions of section 33 of the Interpretation and General Clauses
Ackt {Mo. 30 of 198%) are applicable, Section 33 states -

"13.- ({1} Where any written law confers any power or

imposes any dubty, then, unless a contrary intention

Aappears, the power may be exercised and the duty shall be

performed [(rom time to time as ocecasion arises.

{2) Power conferred to do any act or thinq, or to

make any appelntment, may be exercised as olten as is

necessary to correct any erreor or omiszion in  any

previous exercise of the power."

In my wiew it would have Dbeen quite clear %o everyone
concerned (including the appellants) Lhat if the first Proclamation
was permitted Lo stand after Motion Me, | of 1991 had been Elled,
Lhe intent and purpose of Act No. 19 of 1951 could not have heen
achieved since Grenada would not have been permitbed to accede to
thie 1882 Agreement by the signatories thereto. In any evenkt it
seems Lo have been overlocked that Appeal No. 7 of 1988 was =stilil
outstanding and had not been heard by the Grenada Court of Appeal,
5o thabt the deck had nob been cleared [or Grenada te re-enter the
Court estaplished by the Courts Order. When this was pointed cut
ta learngd Counsel for the appellants he readily conceded that a
judicial wvacuum would have been created in Grenada, and bhe

suggested that the problem 1f it had occurred, could have been

solved by the resognition that a new pevrioed of necessity bad
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arisen. The ingenuity of Counsel is ailways to be appreciated, and
If the jnterpretation of the applicable law could lead only to that
conclusion, one would have to give effect to this tortuscus resulf.
But I do not think that it is necessary to engage in this form of
legal gymnastics. Section 32 of the Interpretation hct clearly
applied te¢ the situation which existed on 29%th July, 1991 when
Motion Na., 1 aof 1991 was [ilad. Civil Appeal Mo. 7 of 1988 had
apparently by inadvertence not yet bheen heard. Grenada would not
have been re-admitted to the Court established by the Courts Order.
the first Proclamation had been made in error, and the Governor-
General had the power to correct the error and Lo provide for Act

Mo, 19 of 1991 te come into foarce on such a date as would enable

the purpase of the Act to be achieved.

Learned Counsel then submitted that even if it could be sald
that the Governor-General had the power to make the second
Proclamation, its effect was to amend the Constitution withoub
recourse to the provisions of seccion 39 of the Constitution, and
Further that it was a fraud on the Copstitution to amend it in that
mannear. I accept the proposition that 1f the Parliament of
GCrenada wishes to alter an entrenched provision of the Constitution
and any relevant provisions of the Courts Order mentioned therein,
Ithen the proper course Lo follow (5 Lo use the procedure laid down
in section 3%. #ut vhe action ¢f the Governor-General in making
the second Proclamation could, by no stretch of the imaginaktion be
reqgqarded as an act to amend the Constitution. I think that this
is one of many instances in which the appellants have displaved a
distipnect lack of realism and practicality in thelr appreoach Lo the

several matters which they have filed.

The appellants cited in support of the submission thal Lhe
making af the second Preclamaticn was a [rawd on the Constitution,
the cases of Gallagher v Lynn (1927} A.C. B63; Ladmore v Dennett
(1239) A.C. 468; Dwarkodas Shrinivas of Dombay v The bBholapur

gpinning and Weaving Co. Ltd. and others (1954} 2.C.R. &74; and
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M.R. Dalaji v The Etate of Mysore (1962) A.I.R. G49. These casasg
establish the general principle that in conskruing the powers of
Parliament the Court will Jook at the true nature and character of
the legisiation in vrder to ensure Lhat bthe legislature does not
achieve indirectly what it could not do directly. This iz a
principle which is well understood and indeed should guide this
Court in construing the effect of the second Proclamation, In
Gallagher Lord Atkin stated that the Court should look at the pith
and substance of the legislation; and In Ladmors v Denhebtt his
words were M..... the Courts will be careful to detect and

invalidate amy actual wvielation of ceonstitutional restriclions

under pretence of keeping within the statutory [ieldl A
colourahle device will net avail™. Mahajan J. speaking far the
Supreme Court of India in Dwarkadas had this to say: M., Lk

is necessary Lo examine with some strictness the substance of the
legislation for the purpose of determining what it is that the
iegislature has really done; the court, when such gquesktions arise,
15 not overpersuvaded by the mere appearance of the legislation. 1In
relation to prohibitiens binding a legislature it is clear that Lhe
legislature cannot discobey the prohibitions merely by empleying an
indicect method of achieving sxactly Lhe same result. Therelare,
in all such ¢ases bthe Court has to leok behind the names, [orms and
appearances to discern the trus character and nature of the

legislation.”

In Balaji’s case the Government of the State of Mysore had
made an Order reserving 68% of the places in technical institutions
for "hackward classes™ and [(or “scheduled castes and tribes™.
This ©Qrder was challenged on the ground that 1t vielated the
provisions ol Article 15({4} of the Constitution which autherized
the making of special provisicn [or the advancement of socially and
educaticnally backward classes and citizens or [or the scheduled
castes and Ehe scheduled tribes, The petitioners had centended
that the impugned Order was invalld because the places were

reserved La those persons otherwise than by open competition, it
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Was also claimed that this amounted to an unreascnable restrainkt on
the fundamental rights of obher citizens guaranteesd Ly Articles
15{1) and 29(2) af the Constitution and was therefore invalid, and
a fraud on the Constitutijon. The Court concluded that while
making the adequate reservaticon authorized by the Constitutiaon,
care should be raken not tu provide for unreasonable, excessive or
extravagant reservation; and held that the reservaticn of 68% made
by the impugned Order was plajinly inconsistent with the concept of
special provision autharized Ly Article 15(4}), and set aside the
Order, Gajendragadkar 7. who delivered the judgment of the

Supreme court stated -

“The petitioners contended that having regard toe the
infirmities in the impugned order, action of the State in
issuing the said order amounts to a fraud on the
Constitugional power conferred on the Stake by Art,
15{4}. This argument 1s well-founded, and must be
upheld. MWhen it is said about an executive action that
it is a frawl on the Constitution, it does not
necessarily mean that the action 18 actuated by mala
fides. An executive action, which is patently and
rplainly outside the limits of the constitutional
authority conferred on the State in that behalf is struck
down as being ultra vires the State’s authority. TE, on
the other hand the executive action does not patently or
overtly transgress the authority conferred on it by the
Constitution, buk the transgression is covert or latent,
the said action iz struck down as being a fraud on the
relevant constitutional power. It is in this connection
that courts often consider the substance of the matter
and not its form and in ascertaining kthe substance af Lhe
matter, the appearance or the cleak, cor the veil of the
executive action is carefully scrutinized and if it
appears that netwithstanding the appearance, the cloak or
the veil of the executive action, in substance and in the
Lruth the constitutional power has heen transgressad, the
impugned aclion is struck down as a frauwd on Lhe
Constitution.™

This is a principle with which one would readily agree, and 1
would extend the principle to apply alsoc to legislative action
which 1s outside of the power conferred by the Constituticon. In
the course of argument learned Counsel for the applicants also
referred to other authorities which supported this principle.
llowever, in the present procesdings whak is in dispute is not the
validity of rhe principle but whether or not it applies to this
case. I would hold that it is not applicable in the instant case
as the Government of Grenada was doing everything in its power to
return the country to constituiional and judicial normaloy. The

making of the second Proclamation far from being a suspension of,
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or a fraud on, the Constitution was an act done in furthering the
abjectives of restoring the jurisdiction of the Court system

established by the Courts Order to Grenada as soon as

wag
reasonably practicable. That this is s0 can be gleaned {irom lhe
speed which attended subseguenk gvents. Motion Ho. 1 of 1991 and

Civil Appeal Wo. 7 of 19838 were disposed of on 8bth August, 1991,
on L5Eh August, 1991 a third Proclamation (He. 25 of 1991} was made
bringing Ack He. 19 of 1991 inte force on 16th August, 1991;

anrl

the 19082 hgreement was made o extend bto Grenada on the same «ay.

The Motion by which this Court was moved also requested Lhat

Criminal Appeals Nos. 4 - 20, and Civil Appeals Ho. 7 amd 11 of
1988 bLe re-heard by this Court. Ho arguments were advancéd in
support of these Jgrounds. I would however agree with the point

made in the skelebton arguments for the respondent thakt any such
jurisdicticon has to be [ound in the West Indies Asscciated States
Supreme Court (Grenada) hcot 1971 and the West Indies Associated
States Supreme Court (Grenada) Act (Re-enactment) Act, 1991

(hereinalter referred Lo as "the Re-enactment Act"). hccording te

the skeleton arguments:

The effect of the Constituticnal Judicature {(Restoration)
Aok, 1991 is te enlarge the jurisdiction of the Fastern
Caribkean Supreme Court to permit the present lligh Court
and the Court of Appesal to hear and determine matters
started in the former court provided they have not been
determined by the former Court of Appeal. Without the
provisions contained in the Constitutional Judicature
[Restoration) Aect, 1991 s 7, the FEastern cCaribbean
Suprems Court would have no jurisdiction Lo enkerkain any

matter coming from bthe C[ormer court established by
Feopple’s Laws 4 and 14."

For the reasens stated above, I would refuse the orders sought

4

and dismiss this Motlion with costs to the,/T pondenngto be taxed.
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SINGIL J. A.

T have had the advantage of reading bheforehand the Judgments
just delivered. I aygree with Uhe Judgment of Lhe learned Chier
Justice and there is nothing I can uselully add, For Lhe reasons
mentioned by the learned Chief Justice I, Loo, would dismiss this

Motion wikii cosks to the respondents.

Poaip e s om onoaTet e 0 o or s o a . - e o .
SMNTRONAH S MG
Justice ol Appeal



